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Introduction: 

 

Sonke Gender Justice (Sonke) is a non-partisan, non-profit organisation, established in 

2006. Today, Sonke has established a growing presence on the African continent and plays 

an active role internationally. Sonke works to create the change necessary for men, womxn, 

young people and children to enjoy equitable, healthy and happy relationships that 

contribute to the development of just and democratic societies.  

Sonke pursues this goal across Southern Africa by using a human rights framework to build 

the capacity of government, civil society organisations and citizens to achieve gender 
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equality, prevent gender-based violence and reduce the spread of HIV and the impact of 

AIDS. 

The Policy Development and Advocacy Unit utilises several strategies to support Sonke’s 

objectives. These include strategic litigation; conducting research; drafting legal and policy 

submissions and facilitating workshops which aim to educate and empower communities.  

Sonke welcomes the opportunity to comment on the Domestic Violence Amendment Bill. 

The Bill forms part of a triad of legislation which Parliament seeks to promulgate in order to 

address the epidemic of gender-based violence (GBV) in South Africa. 

It is trite that despite progressive policies and legislation, gender-based violence continues to 

run rampant in South Africa with a disproportionate impact on womxn, children and gender 

non-conforming individuals.  

This submission will adopt a feminist and intersectional lens to evaluate the strengths and 

weaknesses of the Domestic Violence Amendment Bill. An intersectional approach is one 

that evaluates how multiple and intersecting forms of oppression such as patriarchy, racism 

and so on create compounded and distinct vulnerabilities for certain groups in society. 

Moreover, it adopts a structural approach to issues of inequality and demands that any legal 

or policy interventions be rooted in a bottom-up approach which is based on the lived 

experiences of those who are most marginalized. Notably an intersectional approach takes 

not only of the structural position of womxn but also children in a patriarchal society.  

In the context of domestic violence, an intersectional approach reveals the chronic failures in 

the existing system to deliver justice to survivors of GBV, which result in secondary 

victimisation and perpetuate the discrimination which they already face.  

Overall, Sonke welcomes the amendments to the Domestic Violence Act (DVA) which will 

ensure better access to justice for survivors of GBV. However, Sonke is concerned that any 

amendments to the DVA or any other legislation aimed at GBV will be of little use if structural 

impediments are not also addressed. These include systemic challenges in the South 

African Police Services (SAPS) and the Court system which result in secondary 

victimisation. Essentially, whilst both the DVA and the Amendment Bill contain progressive 

provisions, lack of implementation and effective accountability mechanisms for those who fail 

to deliver has hampered their overall effectiveness.  

This submission is structured as follows. In the first section several areas for improving the 

implementation of the DVA in its current form will be highlighted. This submission will 

contend that the failure to ensure that various stakeholders adhere to their obligations in 
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terms of the DVA, renders any attempts to add additional obligations of little or no use. In 

addition, we will point out potential amendments which may achieve better access to justice 

for survivors of domestic violence. In the second section, we will comment on the most 

notable amendments to the DVA, and provide an evaluation of these provisions.  

1. Part 1: Systemic Challenges in the implementation of the DVA 

 

1.1. In this section, Sonke will highlight several areas of concern with regard to the 

implementation of the Domestic Violence Act in its current form and point out that 

the Amendment Bill does not address these concerns. These concerns are 

indicated from a literature review of studies conducted on the effectiveness of the 

DVA from its adoption in 1998 to the present date.  

 

1.2. The duties of the SAPS to assist and protect survivors of domestic 

violence: 

 

1.2.1. A consistent problem which is highlighted by the literature is the chronic failure by 

members of the SAPS to execute their duties in terms of the DVA. For many 

survivors of domestic violence especially womxn and children, the police are their 

first point of contact with the state. Survivors often approach the police in distress 

urgently seeking assistance and protection from harm. Research indicates that 

more often than not, the quality of service that they receive leaves much to be 

desired.  

 

1.2.2. Vetten explains that in terms of the DVA (in its current form), members of the 

SAPS have the following duties:1 

 

1.2.2.1. Supporting complainants to find suitable shelter or obtain medical treatment. 

1.2.2.2. Providing complainants with written information about their rights in the 

language of their choice. 

1.2.2.3. Explaining the contents of the notice to complainants and informing them of 

available criminal and civil remedies. 

1.2.2.4. Serving a notice on the abuser to appear in court. 

1.2.2.5. Serving protection orders. 

1.2.2.6. Arresting an abuser who has breached a protection order, or committed a 

crime (even without a warrant). 

                                                           
1
 Vetten, L. (2014). Domestic Violence in South Africa. Institute for Security Studies.  
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1.2.2.7. Removing weapons from the abuser, or from the home. 

1.2.2.8. Accompanying the complainant to collect personal items from her/his 

residence. 

 

1.2.3. A research report by the Legal Resources Centre notes amongst others, the 

following repeated failures by the SAPS:2 

 

1.2.3.1. Failure to serve interim protection order/ and or to arrest the respondent. 

1.2.3.2. Failure to confiscate dangerous weapons. 

1.2.3.3. Failure to refer victims of domestic violence to shelters or obtain psycho-

social support.  

1.2.3.4. Failure to record domestic violence cases in domestic violence register which 

leads to matters being struck off the roll. Only 5% of domestic incidents were 

recorded in a register at one police station. 

 

1.2.4. In addition, many police officers treat survivors of domestic violence 

contemptuously which results in secondary victimisation. If police officers 

complied with their various obligations in terms of the DVA, this would go a long 

way to provide better access to justice for survivors and would encourage more 

survivors to come forward.  

 

1.2.5. The DVA contains accountability mechanisms to ensure that members of the 

SAPS who fail to adhere to their obligations in terms of the Act will face 

disciplinary action. However research indicates that the National Commissioner 

rarely tables reports before Parliament as required by the DVA.3 Furthermore, 

disciplinary action is seldom taken against errant police officers.4  

 

1.2.6. Most studies which have demonstrated the persistent failure of the SAPS to fulfil 

their obligations, recommend that police officers receive training. However 

Combrinck and Wakefield point out that in many cases police officers are already 

trained, but this training is inadequate.5 This is because it is not practical and 

                                                           
2
 Legal Resources Centre. “Shortfalls in the Implementation of the Domestic Violence Act” Available 

online: http://resources.lrc.org.za/shortfalls-in-the-implementation-of-the-domestic-violence-act/ 
3
 Ibid. 

4
 Ibid. 

5
 Combrinck, H., and Wakefield, L. (2010). Going the extra mile: Police training on domestic violence. 

SA Crime Quarterly, 31, pp. 27-34. 

http://resources.lrc.org.za/shortfalls-in-the-implementation-of-the-domestic-violence-act/
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does not give police officers the capacity to discern how to act when domestic 

violence occurs.6  

 

1.2.7. Notably, the Amendment Bill provides additional powers for police officers. These 

include the power to enter premises without warrant to interrogate any person 

who may be able to provide information regarding an act of domestic violence 

that involves an element of violence.7 It also creates new protocols for the 

confiscation of dangerous weapons.8 These provisions are welcomed as will be 

explained below. However, if the general recalcitrance of the SAPS is not 

addressed these additional powers will be of little use in practice.  

 

1.2.8. The Amendment Bill also contains nearly identical provisions for the 

accountability of the SAPS.9 The only change is that the Civilian Secretariat for 

Police Services is substituted for the Independent Complaints Directorate.10  

 

1.2.9. In light of these challenges Sonke recommends the following: 

 

1.2.9.1. An amendment to the DVA, providing a “purpose” section. This section must 

provide a detailed description of the purpose and objects of the Act. 

Furthermore it should explain the manner in which provisions of the Act 

should be interpreted. This should include language that suggests a human-

rights and victim-centred approach to addressing gender-based violence that 

seeks to promote gender equality. This will ensure that those who are tasked 

with implementing the DVA (such as the SAPS) have a clear set of principles 

and values which must inform and guide their actions.  

 

1.2.9.2. The DVA must impose obligations on the National Commissioner to ensure 

regular comprehensive training for members of the SAPS. Such training must 

be gender-transformative in the sense that it seeks to challenge harmful 

gender norms (within the ranks of the Police force) and promote gender 

equality in society. Any training must also emphasise that SAPS take a 

feminist, victim-centred and intersectional approach to their dealings of 

                                                           
6
 Ibid. 

7
 Section 3A of the Amendment Bill.  

8
 Section 11 of the Amendment Bill.  

9
 Section 19 of the Amendment Bill.  

10
 Ibid.  



7 
 

domestic violence and at all times respect the inherent dignity of any 

complainant. 

 

1.2.9.3. The current accountability mechanisms in the DVA have proved to be 

woefully inadequate. Without being overly prescriptive, Sonke proposes that 

an additional mechanism be established for holding the SAPS and the 

National Commissioner of Police accountable for the performance of their 

duties in terms of the DVA. This could amongst other things include the 

establishment of an oversight role for the Commission on Gender Equality 

sitting jointly with a parliamentary committee.  

 

1.2.9.4. Alternatively, a mechanism could be established for the SAPS to be 

accountable to the national coordinating structure which will be established by 

the National Strategic Plan to fight gender-based violence and femicide (NSP 

GBVF). The latter is more desirable because of the strong civil society 

representation which exists in that structure thus enabling womxn’s rights 

organisations and civil society to play a role in holding the SAPS accountable. 

Reports could be submitted to this structure on a quarterly basis and always 

done in a transparent manner with members of the public and the media able 

to observe proceedings.  

 

1.3. Systemic challenges in the court system which undermine access to justice 

for survivors of domestic violence: 

 

1.3.1. Another persistent concern for survivors of domestic violence is the poor quality 

of services they encounter in the court system. This is especially so with regards 

to clerks who play a vital role in realising the objectives of the DVA.  

 

1.3.2. The DVA aims to ensure access to justice by removing the need for legal 

representation. It does so by empowering clerks to assist complainants and 

inform them of their rights and remedies in terms of the Act. 

 

1.3.3. However, research indicates that in many cases clerks lack proper training on 

how to perform their duties in terms of the Act. A study indicated that many clerks 

failed to convey essential information to complainants such as failing to inform 

the complainant of their right to lay criminal charges or informing the complainant 
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of the process that follows after an interim protection order has been obtained.11 

There have also been complaints about clerks acting without appropriate care 

and compassion, resulting in secondary victimisation.12 

 

1.3.4. Evidently, clerks play a crucial role in terms of the DVA and much like the SAPS 

require proper training. This should require gender transformative training that 

emphasises a victim-centred approach that treats complainants with dignity and 

compassion. To this end, Sonke welcomes section 18A of the Amendment Bill 

which requires directives to be issued to clerks and for disciplinary action to be 

taken against errant clerks.  

 

1.3.5. Another obstacle for access to justice in the courts relates to language. Research 

demonstrates that womxn who are asylum seekers, refugees or migrants have 

challenges in this regard.13 The DVA must make provision for interpreters in 

addition to court clerks to assist complainants from this population. This would be 

in line with an intersectional approach that seeks to remove structural 

impediments for marginalized communities.  

 

1.3.6. Challenges have also been identified in respect of Magistrates. A study by Artz 

and Smythe demonstrates a number of problems with the manner in which 

Magistrates interpret and apply the Act.14 These include issues around protection 

orders; counter-protection orders; the impact of other court orders on a domestic 

violence dispute; emergency monetary relief and its relationship to maintenance 

claims; and prohibiting the respondent from entering a shared residence.  

 

1.3.7. Smythe and Artz argue that in many instances Magistrates (much like what was 

pointed out above with regards to the SAPS) fail to take a victim-centred 

approach when adjudicating domestic violence disputes. Instead, they take 

problematic positions which only further prejudice complainants.  

 

1.3.8. Sonke recommends therefore that the DVA mandate training for Magistrates that 

is gender transformative and victim-centred.  

 

                                                           
11

 Lopes, C., Massawe, D. and Mangwiro, M. (2013) Johannesburg: Heinrich Böll Foundation and 
Tshwaranang Legal Advocacy Centre to End Violence Against Women. 
12

 Ibid. 
13

 Legal Resources Centre (note 1).  
14 L Artz and D Smythe. “Bridges and barriers: A five year retrospective on the Domestic Violence Act”  
Acta Juridica 2005 (1), 200-226. 

javascript:void(0)
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1.3.9. There are two more reforms to the court system that could ensure better access 

to justice for survivors of domestic violence: 

 

13.7.1. First, the establishment of specialised domestic violence courts. Artz and Smythe 

argue that the police and magistrates are not well equipped to deal with the 

pervasive and repetitive nature of domestic violence.15 As such they recommend that 

specialised domestic violence courts be established.16 They argue that it is important 

for the court to know the pattern of abuse in a particular case, given the repetitive 

nature of domestic violence.17  

 

13.7.2. In light of the secondary victimisation that survivors of domestic violence usually 

encounter and the need for training which has been highlighted throughout this 

submission, Sonke wholeheartedly endorses the proposal for specialised domestic 

violence courts. Establishing specialised  courts would ensure that minimum service 

delivery standards are established and adhered to for the DVA. This would 

complement the recent promulgation of minimum norms and standards to regulate 

the affairs of Sexual Offences Courts.  

 

1.4. Data Collection and the DVA: 

 

1.4.1. One general criticism of the implementation of the DVA is the lack of adequate 

data collection in order to capture the extent of domestic violence in South Africa. 

Vetten encourages the collection of accurate statistics and data on domestic 

violence by the police and other stakeholders in order to obtain a more accurate 

picture of the violations which are taking place.18 Having access to better data 

can inform future interventions, she argues.  

 

1.4.2. Some commentators have recommended that domestic violence be criminalized 

in order to collect data of incidents of domestic violence reported to police 

stations.19 

                                                           
15

 Ibid.  
16

 Ibid. 
17

 Ibid.  
18

 Vetten, supra note 1.  
19

 Furusa, R., & Limberg, C. (2015). Domestic Violence Act: Does it protect? A review of literature 

surrounding the South African Domestic Violence Act focusing on the socio-economic and legal 

consequences of the legislation. UCT Knowledge Co-Op, University of Cape Town. 
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1.4.3. The importance of capturing data on domestic violence has been stressed by the 

United Nation’s Committee on the Elimination of Discrimination against Women 

(CEDAW). In its General Recommendation No. 35 on Violence against Women, 

the CEDAW recommends that state parties “establish a system to regularly 

collect, analyse and publish statistical data on the number of complaints about all 

forms of gender-based violence against women.” In particular the CEDAW 

stresses that any data collection exercise should include the following: 

 

1.4.3.1. the number and type of orders of protection issued; 

1.4.3.2. the rates of dismissal and withdrawal of complaints; 

1.4.3.3. any prosecution and conviction and the amount of time taken for the disposal 

of cases; 

1.4.3.4. The system should include information on the sentences imposed on 

perpetrators and the reparations, including compensation, provided to 

victims/survivors; 

1.4.3.5. All data should be disaggregated by type of violence, relationship between 

the victim/survivor and the perpetrator, and in relation to intersecting forms of 

discrimination and other relevant socio-demographic characteristics, including 

the age of the victim/survivor. 

 

1.4.4. Sonke therefore recommends that domestic violence be recognised as a crime in 

its own right. Furthermore, the DVA must make provision for comprehensive data 

collection. Such a data collection mechanism must be disaggregated to take note 

of intersecting vulnerabilities such as race; sexual orientation; gender identity and 

so on. To this end, it is recommended that the data collection mechanism 

complies substantially with recommendations made by the CEDAW as outlined 

above. 

 

1.4.5. Sonke welcomes the establishment of a central electronic repository of protection 

orders in terms of the amendments to section 5 of the DVA. However, more is 

required to ensure that data is collected in a manner which can inform future 

policy interventions.  

 

 

                                                                                                                                                                                     
 



11 
 

 

2. Part 2: Comments on specific provisions of the Amendment Bill 

 

2.1. In this section, only the most pertinent amendments are discussed. Where a 

particular section or provision is not specifically mentioned, it implies that Sonke 

has no objection to it.  

 

2.2. Amendments to Section 1 of the DVA: New and Expanded definitions: 

 

2.2.1. Sonke welcomes the additional and expanded definitions in Section 1 of the Bill. 

The addition of definitions like “controlling behaviour” and “coercive behaviour” 

are particularly helpful in providing a more detailed description of domestic 

violence. Similarly, the addition of “sexual harassment” as a component of 

“sexual abuse” is also welcomed as this advances the object and purpose of the 

Act.  

 

2.2.2. Sonke recommends that the definition of “domestic violence” be expanded to 

include “corporal punishment” and “child neglect” with the meaning given to these 

terms in terms of the Children’s Act.  

 

2.2.3. Sonke recommends that the definition of “coercive behaviour” include the 

phenomenon known as “stealthing.” This is defined as an act of removing a 

condom during sex without the consent of the partner. It’s illegal in many 

countries, and is a form of sexual assault within domestic relationships. 

 

2.2.4. Sonke recommends the re-insertion of the term “stalking” which was initially in 

the Act. Stalking was defined as “the unwanted and/or repeated surveillance by 

an individual or group towards another person, stalking also includes cyber 

stalking the repeated use of electronic communication to harass or frighten 

someone for example sending threatening email.” This should be an addition to 

the definition of “domestic violence” and/or “harassment”. Furthermore, the 

removal of stalking from the Act fails to acknowledge that it is a form of domestic 

violence and forces a victim to seek redress through the Protection from 

Harassment Act 17 0f 2011 thereby adding additional barriers in seeking 

adequate protection. This goes against a victim-centred approach as 

recommended in the draft National Strategic Plan on gender-based violence and 

femicide. 
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2.2.5. Sonke also recommends that “cat-calling” be added to the definition of ‘sexual 

harassment’. Cat calling can be defined as unwanted attention, inappropriate 

physical contact, aggressive advances from strangers, invasive and unsolicited 

sexual advances. 

 

2.2.6. The definition of “economic abuse” and/or “elder abuse” should include the use of 

male privilege as one of the examples of such abuse. Male privilege can be 

defined as treating a significant other like they are one’s servant, making all the 

big decisions or undermining the will power of one’s spouse/partner. Examples 

include interfering with decision-making related to reproductive and sexual health 

(reproductive coercion, negotiating condom and contraceptive use, inconsistent 

condom use, partner interference with access to healthcare); acting superior; 

being the one to define womxn’s and men’s roles in the household, shifting 

responsibility for abusive behaviour; limiting a spouses outside involvement and 

dictating their livelihood. 

 

 

2.3. Section 2A: Services to Complainants relating to domestic violence: 

 

2.3.1. This section is largely welcomed because it emphasises a multi-sectoral 

approach to addressing domestic violence. Furthermore it ensures that survivors 

of domestic violence and their children have access to crucial services such as 

access to shelters; psycho-social support and emergency medical care. Providing 

a role for additional stakeholders besides the SAPS will also go a long way in 

improving service delivery for complainants.  

 

2.3.2. In order to strengthen the multi-sectoral approach and collaboration, steps will 

need to be taken to ensure that all Police stations have databases of all shelters 

and the focal point contact details of the shelter coordinators within their 

municipalities and districts that they can refer complaints to. This includes SAPS 

having databases with referral details for psychosocial services, as would be 

required by the complainant. 

 

2.3.3. Sonke also recommends that Section 2A(1)(e) be amended to make specific 

reference to providing an interpreter for those who speak non-official languages 
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as well. This will especially be required to protect the rights of complainants who 

are asylum seekers, refugees and migrants, many of whom are not conversant in 

any of the official languages of South Africa. 

 

2.4. Section 2B: Duty to report commission of acts of domestic violence 

 

2.4.1. Sonke agrees with section 2B (1)(a) which establishes a duty to report domestic 

violence against children because this is line with section 110 of the Children’s 

Amendment Act  41 of 2007 and section 54 of the Sexual Offences and Related 

Matters Act 2007.   

 

2.4.2. However, Sonke recommends that section 2B (2)(a) and (b) which impose a duty 

to report domestic violence against adults be removed. The criminalisation on the 

failure to report for adults experiencing violence may reduce help-seeking by 

womxn experiencing domestic violence and it removes a womxn’s agency on 

whether to report such violence. Family members and friends may limit their 

support to a victim of domestic violence for fear of criminal liability for failure to 

report. This will only increase the vulnerability of womxn and the structural 

barriers to them obtaining redress.  

 

2.4.3. Kindly take note that Gun Free South Africa does not endorse the above 

recommendation. Gun Free South Africa endorses Sonke’s entire submission 

save for the recommendation made in paragraph 2.4.3. above.  

 

2.5. Sections 3 and 3A: Powers of the Police to arrest individuals and take other 

steps: 

 

2.5.1. These provisions are welcomed. Essentially they enhance the capacity of police 

officers to protect complainants from harm. They also provide limitations on those 

new powers to prevent potential abuse.  

 

2.6. Amendments to Sections 4 and 5 : Protection Orders 

 

2.6.1. Sonke generally welcomes these additional provisions.  

 

2.6.2. Section 4(3)(a) in its current format states that another person who  “has a 

material interest in the wellbeing of the complainant or related person” can bring 

an application for a protection order. It is suggested that the term “material 
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interest” be clearly defined, alternatively that the section be amended to allow 

“any person who has an interest in the wellbeing of the complainant or related 

person.” This would result in broadening the scope of people who can apply for 

protection orders and what seemingly is the intention of the amendment. 

 

2.6.3. Section 5 (3)(bA) establishes a central electronic depository for protection orders. 

This is an important innovation which will advance access to justice. Furthermore 

it will ensure that regardless of whether court files go missing (as is often the 

case) there will be a backup through an electronic database. Sonke is also aware 

of incidents where a complainant’s protection order has been destroyed by a 

respondent. Having an electronic database will also be helpful in such 

circumstances. 

 

2.6.4. Providing an electronic depository will also ensure better data collection. Sonke 

recommends that the section make provision for this information to be easily 

accessible to womxn’s rights organisations and other civil society organisations to 

enable oversight. Furthermore as set out in Part 1, any data which is collected 

should be disaggregated to provide further information on vulnerable groups 

whose rights have been violated.  

 

2.6.5. Section 5(6) provides that: “An interim protection order is of force and effect from 

the time it is issued by the court and the existence and content thereof has been 

brought to the attention of the respondent.” This section is also welcomed due to 

the failure of the SAPS to serve protection orders on respondents. In many 

instances respondents also claim to be unaware of interim protection orders. This 

section aims to remedy this loophole in protecting complainants from harm.  

 

2.6.6. It should be noted however that there are certain structural impediments that 

need to be addressed to make section 5(6) effective in practice. First, the 

complainant should immediately receive a copy of the interim protection order 

with, where issued, the original warrant. Currently applicants are only receiving 

copies of the interim protection order after service is affected on the respondent. 

Second, complainants must be informed whether the interim protection order is 

granted or not. Currently, in many cases applicants are not informed if the interim 

protection order is not granted, and in many instances it is not granted on the 

same day requiring applicants to return to court to enquire about the outcome. 
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2.6.7. Section 5(2) only enables the court to make an order in respect of the 

“respondent.” However the section needs to be amended to empower the court to 

take action against third parties such as persons who are influencing the 

respondent to commit an act of domestic violence. For example, if an abusive 

husband persuades his son to commit an act of domestic violence against his 

wife, the court would need to make an order in respect of both the son (the 

respondent) and his father as well (the third party).  

 

2.6.8. Section 5(3) is welcomed to the extent that it enables service of a protection 

order electronically. However, this provision does not take into account 

circumstances in which the complainant is living in the same residence as the 

respondent. Issuing a protection order electronically in these circumstances 

without the supervision of a peace officer, whilst the complainant is in the same 

building, will lead to heightened domestic violence. As such, section 5(3) should 

make service by a peace officer mandatory in such circumstances in order to 

protect the safety of the complainant.  

 

2.6.9. Section 5 should also recognise urgency for domestic violence cases involving 

children; elderly persons or persons with disabilities. There should therefore be 

an expedited process for such cases with a return date that is less than 10 days 

as provided for by section 5 (5).  

 

2.6.10. Lastly, Section 5 should be harmonised with the Children’s Act which requires a 

risk assessment to be done via Form 22 when a child has been abused. This 

requires that a child be assessed by a social worker.  

 

2.7. Section 5B: Duties of electronic service providers 

 

2.7.1. Section 5B places certain duties on electronic service providers in order to 

address domestic violence that occurs electronically. Sonke warmly welcomes 

this innovative approach to electronic forms of harassment. Many people rely 

heavily on social media, email, direct messaging and so on for communication 

and there is no doubt that abusers make use of these platforms to threaten and 

intimidate womxn and children.  

 

 

 

2.8. Section 5C: Duty in respect of existing orders or reciprocal orders 
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2.8.1. This section is welcomed because it requires Magistrates to consider the impact 

of existing court orders on the adjudication of a domestic violence dispute before 

it.  

 

2.8.2. What it does not do however, is provide a coherent framework which informs how 

Magistrates navigate potential conflicts between the order it intends to make and 

existing orders. As argued earlier, Smythe and Artz demonstrate how Magistrates 

fail to take a victim-centred approach when addressing domestic violence 

disputes especially where there are other court orders which have a bearing on 

the dispute before it.  

 

2.8.3. As suggested in Part 1, Section 5C should contain a directive to Magistrates to 

take a victim-centred approach which enhances gender equality and protects the 

inherent dignity of survivors of domestic violence. 

 

 

2.9. Amendment to Section 6 of the DVA: Issuing Final protection orders: 

 

2.9.1. This section contains a number of important amendments all of which are 

welcomed. First, it makes provision for the Court to issue a final protection order 

in the absence of the complainant attending the hearing. Second, it makes 

provision for the Court to issue a final protection order in the absence of both 

parties attending the hearing.  

 

2.9.2. This is important because research indicates that in many instances, 

complainants fail to attend the return hearing for the final protection order. There 

are many reasons for this. They include the fact that many complainants are not 

aware that there is a return date, while in other instances, complainants may get 

cold feet. The length of time between the interim protection order and the hearing 

for the final protection order has also been indicated as cause for concern at 

some courts which are too busy. To this end, the amendments provide proper 

guidance for Magistrates in these circumstances and advance access to justice 

for survivors of domestic violence.  
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2.10. Amendment to Section 7 of the DVA: Court’s powers in respect of 

protection order:  

 

2.10.1. On the whole Sonke welcomes the additions to this section. Sonke proposes that 

an additional provision be added as section 9(1)(i). This provision should read as 

follows: 

 

The court may, by means of a protection order, prohibit the respondent “from 

attempting or threatening to self-harm with the intention to cause mental anguish, 

distress or psychological harm to the complainant and which is calculated to 

make the complainant withdraw their application against the respondent. 

 

 

2.11. Amendment to Section 9: Seizure of dangerous weapons: 

 

2.11.1. These amendments are welcomed. Notably the amendments directing the police 

to seize weapons “regardless of the requirements of the respondent’s 

employment to possess such weapon.” This is a notable amendment which 

protects womxn in abusive relationships where their partner is a member of the 

SAPS or security forces and is lawfully entitled to a weapon, especially a firearm 

as part of their employment. Given the frequent occurrence of such individuals 

harming or killing their partners and children, this amendment is warmly 

welcomed. 

 

2.11.2. The section should also be welcomed because it aligns the provisions of the DVA 

with the Firearms Control Act. This empowers station commanders to see to it 

that violent individuals who commit domestic violence are dispossessed of their 

firearms which will protect many lives especially those of womxn and children.  

 

2.11.3. Sonke recommends that section 9(3)(b)(ii) be amended. This is because 

returning weapons to the respondent goes against the principle of protecting 

womxn from gun violence in domestic violence cases.  Sonke recommends that 

any weapons seized in terms of section 9(1) should not be returned to the 
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respondent or the owner by order of the court as indicated under (1) (b). Instead, 

the Act should provide that any weapon seized in connection with a domestic 

violence case be confiscated and the firearm licence of the owner of the weapon 

should be suspended for a period of 5 years or more. Sonke notes that this will 

require amendments to the Firearms Control Act to align purposes and 

implementation.  

 

 

2.12. Amendment of Section 17: Offences 

 

2.12.1. Sonke notes that imposing harsher sentences has not been proven to act as a 

deterrent to domestic violence or other forms of GBV. To the contrary, evidence 

has shown that the death penalty and life sentences do not prevent crime or 

minimise violence. Sonke rather advocates for a functional criminal justice 

system which successfully prosecutes offences and calls for law enforcement 

services which better serve communities. 

 

2.13. Amendments to Section 18: Obligations on NPA, SAPS, National Police 

Commissioner and accountability mechanisms: 

 

2.13.1. Section 18 (1)(i) and (ii) are welcomed because they make it mandatory to 

prosecute abusers who have acted violently towards the complainant.  

 

2.13.2. The rest of the amendment however fails to make substantive changes to 

provisions which regulate the accountability of the SAPS and the National 

Commissioner of Police. As pointed out in Part 1 of this submission, the current 

accountability mechanisms in the DVA have proven to be woefully inadequate. 

Many police officers consistently fail to adhere to their obligations in terms of the 

Act. There is a genuine concern that police officers will continue to fail to adhere 

to their existing obligations and will also not fulfil any if most of the new powers 

conferred upon them by the Amendment Bill.  

 

2.13.3. As such, Sonke recommends that provision be made for additional or new 

oversight mechanisms as per the suggestions set out in Part 1. 
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2.14. Section 18A: Directives for Clerks 

 

2.14.1. Section 18A requires the Director General for the Department of Justice to issue 

directives for clerks of the court for the execution of their duties in terms of the 

DVA. It also requires disciplinary action to be taken against errant clerks. As 

demonstrated earlier, clerks are often poorly trained and ill-informed of their 

duties towards survivors of domestic violence. At best this results in poor service 

delivery and at worse results in secondary victimisation.  

 

2.14.2. Sonke recommends that any directives issued by the DG, also require clerks to 

be trained. As repeatedly emphasised in this submission, such training must be 

gender transformative; emphasise a victim-centred approach and require clerks 

to respect the inherent dignity of complainants.  

 

2.15. Section 18B: Directives for the Departments of Health, Social Development, 

Basic and Higher Education and Training and Communications 

 

2.15.1. This section is welcomed for advancing a multi-sectoral response to domestic 

violence. It is essential that different government departments collaborate and 

work together to address this issue. The need for a mutli-sectoral response to 

gender-based violence is acknowledged in the National Strategic Plan to combat 

gender-based violence and femicide. In this respect the amendments harmonise 

the approaches taken in the DVA and the National Strategic Plan. The Bill must 

however provide for budgetary allocations in order to make service delivery a 

reality. 

 

2.15.2. Sonke also suggests that under this section, a directive is also issued to the 

Department of Cooperative Governance and Traditional Affairs (COGTA) to 

ensure that local municipalities develop their Integrated Development Plans to 

include responses to GBV. Local government’s role in the area of community 

safety is now widely advocated globally as an essential requirement of people. 

GBV takes place at a local level and therefore requires response and prevention 

efforts to be planned for and funded as part of the local government planning 

process. 
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3. Conclusion: 

 

3.1. On the whole Sonke welcomes most of the amendments introduced by the 

Domestic Violence Amendment Bill. Many of these amendments will go a long in 

enhancing access to justice. Provisions in the Bill which establish a multi-sectoral 

approach are particularly noteworthy and align the DVA with the approach taken 

by the National Strategic Plan.  

 

3.2. However, for the reasons set out in Part 1 there is concern that many of the 

weaknesses of the current system lie less with the legislative framework and 

more with implementation. Challenges in the execution of duties by the SAPS, 

clerks and Magistrates amongst others require gender transformative training and 

stronger mechanisms for accountability.  

 

3.3. In this regard, Sonke recommends that the DVA have a “purpose” section o 

outline the primary objectives of the Act which will inform its interpretation and 

implementation. To this end, the Act must take a victim-centred and feminist 

approach which enhances gender equality.  

 

3.4. Sonke also proposes that stronger data collection mechanisms be established by 

the Act. Whilst the establishment of a central electronic repository of protection 

orders is welcomed, this is far from sufficient.  

 

3.5. Parliament should also consider making domestic violence a crime and 

establishing specialised domestic violence courts.  

 

3.6. These along with other structural changes such as a new accountability 

mechanism for the SAPS, will go a long way in enhancing the quality of services 

which survivors of domestic violence receive.  

 

 


